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Statement of Questions Presented. 


1. Whether an automobile owner and operator ivho 
comes to the District of Columbia from New York City, 
N. Y., to w T ork and remains in the District of Columbia 
three years, during which time he continuously registers 
his automobile in New York, gives the same New ^ork 
address each time, receives and places upon his auto¬ 
mobile each year New York license plates and carries his 
New York registration card, can, when sued for dam¬ 
ages resulting from a traffic accident in the District of 
Columbia, come into court specially and claim he was 
a resident of the District of Columbia all during his 
sojourn in the District of Columbia, in violation of the 
traffic rules of the District of Columbia, in order to 
avoid liability under Financial Responsibility Act? 

2. Whether the term “residence” as understood by ^he 
laws of the District of Columbia under the Financial 
Responsibility Act embraces more than mere occupahcy 
within the District of Columbia, and is determined by the 
acts and intent of the parties, and where the acts and 
intent of a former resident of New York all point to an 
“animus revertendi” to New York, such person is not 
a resident of the District of Columbia. 

3. Whether, under the Financial Responsibility Act of 
the District of Columbia, the welfare of the person injured 
as a result of an accident involving a nonresident motor 
vehicle is not paramount to the convenience or inconven¬ 
ience of the nonresident motorist? 

4. Whether, when a trial court lias quashed a part of 
the service of summons in a suit for damages for personal 
injuries under the Financial Responsibility Act, such 
action of the court is merely a formal defect and not such 
a final order as would preclude the plaintiff from reissu¬ 
ing the entire process of service? 
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No. 10,860 


Vivienne B. Johnson, Appellant , 
vs. 

Henry R. Jacoby, Appellee. 


On Appeal from an Order of the United States 
Court for the District of Columbia. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This case comes before this Court on appeal from an 
order of the United States District Court for the District 
of Columbia granting the motion of Henry R. Jacoby to 
quash service of process issued June 9, 1950. The appel¬ 
lant, Vivienne B. Johnson, filed a complaint for damages 
of $25,000 plus costs against each of two defendants. 
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Henry R. Jaeoby and the Capital Transit Company, for 
personal injuries to the appellant resulting from a col¬ 
lision between the Capital Transit Company’s streetcar 
and the automobile owned and operated by appellee, 
Henry R. Jacoby. The complaint alleged that the per¬ 
sonal injuries suffered by the appellant resulted from 
the concurrent negligence of the defendants in the care¬ 
less operation of their respective vehicles, and/or in vio¬ 
lation of certain traffic regulations. The complaint fur¬ 
ther alleged that the defendant, Henry R. Jacoby, was a 
resident of the State of New York. 

Appellant served the defendant Jacoby as a nonresident 
of the District of Columbia in accordance with Title 40, 
Sec. 403, of the D. C. Code, 1940 edition. Defendant 
Jacoby appeared specially and without submitting to the 
jurisdiction of the Court, moved to quash service of proc¬ 
ess on him on the grounds (1) that he was a resident of 
the District of Columbia on April 24, 1945, the date of the 
accident out of which this suit arose, and therefore not 
amenable to service of process under the provisions of 
Title 40, Sec. 403, of the D. C. Code, 1940 edition, provid¬ 
ing for service of process on nonresidents in auto¬ 
mobile accident cases; (2) that reasonable diligence was 
not exercised by plaintiff in obtaining service on defend¬ 
ant Jacoby in New York by the Deputy U. S. Marshal for 
the Southern District of New York on March 15, 1949. 

After considering the affidavits filed in support of the 
motion and in opposition to it, and the arguments on 
both sides, the trial court entered its order granting 
defendant Jacoby’s motion to quash service of summons 
issued on March 4, 1949 and served on him on March 15, 
1949 (App. p. 10). 

Appellant Johnson, after denial of her motion to re¬ 
consider defendant Jacoby’s motion to quash service of 
process, and relying upon the trial court’s order which 
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quashed only the marshal’s service on said defendant 
Jacoby and not the service on the Director of Traffij; of 
the District of Columbia, as set out in the Financial 
Responsibility Act, caused the complaint and su mm ons to 
be reissued and service obtained upon defendant Jacoby 
in accordance with said Act (Title 40, Sec. 403, D. C. 
Code, 1940 edition), by serving the Director of Trjiffie 
for the District of Columbia and sending notice to de¬ 
fendant Jacoby in New York by registered mail (App. 
p. 15). Defendant Jacoby again appeared specially and 
without submitting to the jurisdiction of the Court, moved 
to quash service of process issued on June 9, 1950, alleg¬ 
ing that he was not a nonresident of the District of 
Columbia and therefore not amenable to the service under 
the Act. 

On September 7, 1950, without hearing any argument 
in open court nor considering the facts in the ease at 
all, the trial court summarily granted defendant Jacoby’s 
motion to quash service of process issued June 9, 1<>50. 
Notice of appeal of the adverse decision below was duly 
filed and the record of the cause below seasonably lodged 
in this court. That this court has jurisdiction by virtue 
of Secs. 1291, et seq., of Title 28 of the U. S. Code. 


Statement of the Case. 

Vivienne B. Johnson, appellant, was a paid passenger 
on one of the streetcars of the Capital Transit Company 
of Washington, D. C., a corporation, on April 23, 1945. 
While conducting herself in a careful, prudent manner, 
she was severely injured when she was catapulted to Ithe 
floor of said streetcar when the streetcar collided wjith 
an automobile owned and operated by defendant, Henry R. 
Jacoby, appellee, and bearing New York license plates, 
said collision being due to the current negligence of the 





4 


spective vehicles and/or in violation of certain traffic 
regulations. Vivienne B. Johnson, appellant, as a result 
of said injuries, suffered a cerebral concussion with men¬ 
tal shock, laceration of the sacrospinous ligaments and a 
severe sacroiliac strain and severe pain, with fainting 
spells over a long period of time, all of which greatly up¬ 
set and harassed the appellant, and caused her to ex¬ 
pend large sums of money to try to cure herself and to 
lose a great deal of time from her work. 

The suit for damages below was brought against the de¬ 
fendant Capital Transit Company, a corporation, and 
Henry R. Jacoby, each and individually. The defendant 
Capital Transit Company answered the complaint, alleging 
that the accident which caused appellant’s injuries, was 
due to the negligence of the appellee, Henry H. Jacoby, 
in operating his car. Henry R. Jacoby, appellee, ap¬ 
pearing specially and without submitting to the jurisdic¬ 
tion of the court moved to quash the service of process 
on him as a nonresident, alleging his residence in the Dis¬ 
trict of Columbia at the time of the accident. Evidence 
was offered by appellant to show that Henry R. Jacoby 
was a nonresident of the District of Columbia at the 
time of the accident as contemplated by Title 40, Sec. 
403, of the D. C. Code, 1940 edition, because from 1943 
to April 24, 1945, the date of the accident, said Henry 
R. Jacoby owned and operated an automobile bearing 
New York license plates and had given his residence 
each year to the New York authorities as 33S 89th St., 
New York, N. Y., in order to get said license plates. It is 
at this same address that Henry R. Jacoby was served 
by the U. S. Marshal, after he returned to New York 
subsequent to the accident at issue. This shows that the 
said defendant Jacoby was not a resident of the District 
of Columbia as alleged in his affidavit, but that he was 
merely within the District of Columbia temporarily with 
the animus revertendi; and in fact did return to New York 
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City and to the same address. The court will not assume 
that Jacoby violated the laws of the District of Coluhibia 
(Title 40, Secs. 102, et seq., of the D. C. Code) by re¬ 
siding in the District of Columbia from 1943 until 1946 
■while continuously driving his car on the streets of 
the District of Columbia with New’ York license platbs. 

The court, in spite of this evidence, entered an ofder 
on June 27, 1949, quashing the service of process of ! the 
U. S. Marshal on Henry R. Jacoby and refused to recon¬ 
sider its order. On the theory that this order did not 
quash the entire service of process but only the marshal’s 
return, appellant Vivienne R. Johnson caused the reissue 
of the summons and complaint on June 9, 1950, on defend¬ 
ant Jacoby, according to Title 40, Sec. 403 of the D. C. 
Code. On June 30, 1950, Henry R. Jacoby again ap¬ 
peared specially and moved to quash this service of sum¬ 
mons upon him, which motion was granted by the co]urt 
on September 7, 1950. 


Summary of Argument. 

I. 

The cases relied upon by appellee Jacoby in his motion 
to quash service of process and upheld by the trial court 
are not in point at all with appellant’s case at bar. Ap¬ 
pellee Jacoby admittedly by his aets, as showm by his 
affidavits, was a nonresident of the District of Columbia 
at the time of the accident involved, not a bona fide rejsi- 
dent. 
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n. 

The courts have regularly held that the term “resi¬ 
dence” as understood by the Financial Responsibility Act, 
is not an elusive term as it is under some other statutes, 
but is ordinarily determined by the intention of the parties 
coupled with their overt acts evidencing such intention. 
Self-serving affidavits of the parties may be overbalanced 
by other circumstances and facts in the particular case 
at issue. 


III. 

The purpose of the Financial Responsibility Act of the 
District of Columbia (Title 40, Sec. 403, D. C. Code, 1040 
edition) is to protect the persons injured within the 
District of Columbia and to help them to prosecute their 
claims, and any inconveniences of nonresident motorists 
who caused said injuries within the District of Columbia 
are subservient to the welfare of the injured person. 

IV. 

Am order of the trial court which quashes only a part 
of a service of process, such as an irregularity in service 
or a noncompliance with a part of a statute, is not a 
final order, and therefore not appealable. In order to be 
appealable, an order sustaining a motion to quash must be 
based on the grounds that a defendant is not amenable 
to the jurisdiction of the court. 


ARGUMENT. 


I. 

The cases relied upon by appellee Jacoby in his 
motion to quash service of process and upheld by 
the trial court, are not in point at all with appellant’s 
case at bar. 

Appellant lias no quarrel with the case of Wood\ v. 
White, 68 App. D. C. 341, relied upon by the appellee 
Jacoby. In the Wood case, the appellant Wood \va^ a 
bona fide resident of the District of Columbia at the time 
of the accident, the automobile she was operating at the 
time of the accident was owned by her and registered 
in the District of Columbia and bore District of Columbia 
license tags. After the accident, but prior to institution 
of the suit for damages, appellant Wood left the District 
of Columbia. The Wood case dealt with the question of 
one who was a resident of the District of Columbia at 
the time of the accident and later became a nonresident, 
but prior to institution of suit. In the case at b^ir, 
appellee Jacoby was a resident of New York at the tijne 
of the accident, therefore a nonresident of the District 
of Columbia, and the automobile lie was operating at the 
time of the accident was owned by him and registered in 
New York, his permit gave a New York address, and his 
automobile bore on it at the time New York license tags. 
According to his own affidavit (App. p. 8) appellee 
Jacoby had been in the District of Columbia since 19-|13, 
having come here from New York to accept a job; yet 
from 1943 continuously through 1946 appellee Jacoby 
had applied in New York for his automobile license, had 
continued to register his automobile in New York under 
the same New York address, had received and placed pn 
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his automobile New York license tags and operated his 
automobile on the streets of the District of Columbia 
for three years with said New York license tags, and 
immediately upon termination of his employment in the 
District of Columbia, appellee Jacoby returned to New 
York City at the same address. There is no similarity 
between the case of Wood v. White and the case at bar. 

Likewise, the case of Barney v. Oelrichs (New York, 
1890), 138 U. S. 529, cited by appellee Jacoby and relied 
upon by tie trial court, has nothing in common with 
the case at bar. Barney v. Oelrichs was an interpretation 
of the term “residence” as understood by the New York 
Statute of Limitations. The court recognized that “resi¬ 
dence” is a fixed, settled abode, with an intention to 
remain permanently at least for a time, and cites in its 
opinion the Wrigley’s case (4 Wend. 602), where it was 
decided that a person whose legal domicil was England 
but who had done business in New York for several 
years, then returned to England, later returning to New 
York en route to Canada, was not a resident of New 
York within the meaning of the Insolvent Act. As is 
observed, this case does not deal with residence as 
understood in the Financial Responsibility Act nor does 
appellee Jacoby’s action in reregistering his automobile 
each year in New York and in using continuously his 
New York license plates bring him within the purview 
of “residence” in the District of Columbia as recognized 
in the Barney case. 


9 


The term “residence” as it is understood by the 
Financial Responsibility Act is ordinarily determined 
by intention coupled with overt acts evidencing such 


intention. 


Although the term “residence” as it applies in the 
Financial Responsibility Act (Title 40, Sec. 403, D. C. 
Code, 1940 edition) has never been expressly defined 
as such by our courts here, but only by implication, it 
has been explained by other courts whose cases are cited 
in our decisions. The Maryland Court of Appeals in 
Wagner v. Scurlock (1934), 170 A. 539, 542, said: 

“While practically all the decisions say inten¬ 
tion is the controlling factor in determining resi¬ 
dence, this Court said in Harrison v. Harrison (84 
A. 57), that it may be more satisfactorily shdwn 
by what is done than by what is said. * # • When 
one takes up a new residence, in order to aiail 
himself of the rights which such change of domicile 
confers, it must be not so much with the intention 
of there remaining, but of the abandonment of his 
former domicile as a place of residence and ex¬ 
cludes any definite intention to return to the place 
of the previous domicile.” 

In this Wagner case, Scurlock had an automobile acci¬ 
dent in Baltimore, Maryland, with Wagner. Scurlocfv’s 
auto at the time of the accident bore District of Columbia 
license plates, it was registered in the District of Columbia 
and his registration card bore a District of Columbia 
address. Scurlock was served as a nonresident of Mary¬ 
land by constructive service under the Financial Respon¬ 
sibility Act. He filed a motion to quash service of proc¬ 
ess, alleging in his affidavits his residence in Maryland. 
The Court held that Scurlock was a nonresident of Mary¬ 
land in spite of his affidavits to the contrary, in view of 
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his District of Columbia license plates and registration 
and home. 

In the case at bar, appellee Jacoby’s affidavits are over¬ 
balanced by other circumstances, and the court should look 
at the facts in the case. In United Services Auto Associ¬ 
ation v. Harmon, 151 S. W. 2d 609 (citing Wagner v. Scur- 
lock and Suit r. Shailer), the soldier Harman transferred 
from Texas to Maryland, and subsequently was involved in 
an automobile accident. He alleged residence in Mary¬ 
land in his motion to quash service of process, but the 
court held that since he had done no overt acts showing an 
intention to become a resident of Maryland, he was a non¬ 
resident of Maryland and served correctly according to the 
Financial Responsibility Act. In the case of Suit v. Shailer 
(1937), 18 F. Supp. 568 (citing Wagner v. Scurlock as au¬ 
thority in determining “residence” under the Financial 
Responsibility Act), one Elizabeth Pickton was driving in 
Annapolis, Maryland, a car belonging to her father, Mr. 
Shailer, a California resident who was visiting her, when 
she became involved in an accident. She and her father 
were served by substituted service as nonresidents. Eliz¬ 
abeth Pickton filed a motion to quash service on her, al¬ 
leging in her affidavit that she was the wife of a navy 
lieutenant assigned at Annapolis Naval Academy in 1932; 
that she came there with him in 1932, where they have 
lived since, and that in August, 1932, her husband, Lieut. 
Pickton, had registered his motor car according to Mary¬ 
land statutes and subsequently registered the same and 
successively owned cars during 1933,1934,1935. The court 
in granting Elizabeth Pickton’s motion to quash said on 
page 572: 

“It would be difficult to hold that Lieut. Pickton 
could have been classed as a nonresident under this 
Statute if the accident had occurred from his use 
of his Maryland registered motor vehicle.” 
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And on page 070 the court said: 

“The meaning of the word ‘resident’ varies with 
the context and subject matter. * * * The construc¬ 
tion of the term as here used should be made con¬ 
sistent with the particular subject matter.” 

The cases of DePier v. Maddox (1948 Cal.), 197 P. 2d 
87, and Briggs, et al., v. Superior Court of Alameda Cty. 
(1947 Cal.), 183 P. 2d 758, emphasize further the theory 
that “actions speak louder than words” in the matter 
of residence under the Financial Responsibility Act. The 
DePier case involved an automobile accident and con¬ 
structive service on the defendant as a nonresident of 
California. The defendant appeared specially to quash 
the service of summons, alleging in his affidavit that he 
was a member of the U. S. Marine Corps, that he had 
actually resided in California two years prior to the ac¬ 
cident, that on his marriage application he gave California 
as his residence, that his automobile was registered in 
California and bore California license tags on it at the 
time of the accident, that his certificate of ownership 
gave the California address, etc. The court held the de¬ 
fendant not to be a nonresident of California within the 
meaning of the Financial Responsibility Act. In the 
Briggs case, the substance of petitioners’ affidavits al¬ 
leging their intentions was contradicted by the acts of 
the petitioners as shown in the affidavits. The petitioners 
were involved in an automobile accident in California 
and served by constructive service according to the Fi¬ 
nancial Responsibility Act. They appeared specially to 
quash the service of summons, alleging their California 
residence at the time of the accident. The affida^dts 
stated that Briggs lived in New York until 1941 when he 
entered the Navy; he married in Florida in 1944, and on 
August 5, 1945, the Navy sent him to California; that 
he and his wife drove to California, intending to make 
California their home; on August 13, 1945, he had this 
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automobile accident; on September 15, 1945 he was dis¬ 
charged from the Navy and two days later he and his 
wife returned to Florida. The court said, in determining 
whether they were nonresidents of California at the time 
of the accident (pages 761, 762): 

“The acts of the parties as shown in the affidavits 
definitely contradict their statements as to their 
intentions. Disregarding the self-serving state¬ 
ments of petitioners, the facts show petitioners 
came to California because of the husband’s Navy 
orders # • which were subject to change at any 

time. * * * Moreover, the car involved in the ac¬ 
tion was never registered in this state. It is signif¬ 
icant that although they profess to have desired 
to make California their home, they left the state 
within a dav or two of the husband’s release from 
the Navy.” 

And the court continues on page 765: 

“The most reasonable interpretation of the situa¬ 
tion is that petitioners intended to remain here 
and only as long as the Navy required them 
to do so, or until discharged. * * * Their inten¬ 
tion to remain in California was a most indefinite 
one.” 

The Briggs case cites, on page 765 the case of Voytus 
v. Rowe in the Sacramento Superior Court, where the de¬ 
fendants who were involved in an auto accident actually 
only stayed in California a little less than five months, 
but defendants’ actions on coming to California cor- 
robated his claim of intention to reside here. * • * He 
brought his wife and child, his household things, etc.; 
and shortly after his arrival he applied to the Motor Ve¬ 
hicle Dept, of California for his auto license, received 
the same, placed the tags on his car and gave California 
as his address. 

In the case at bar, appellee Jacoby, who came from New 
York to Washington to accept a job here, returned to 
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New York City immediately upon termination of his war 
work here. As the court in the Briggs case (suprd, p. 
765) said, the most reasonable interpretation of the situa¬ 
tion is that appellee Jacoby intended to remain in the 
District of Columbia only as long as his job required 
him to do so, and then to return to New York, which 
he did. The fact that he continued to register his auto¬ 
mobile in New’ York and give a New York address, and 
to place on his car continuously from 1943 to 1945, vihile 
in the District of Columbia, his New York license plates, 
this fact of his actions w’ould nullify his self-serving, af¬ 
fidavits as to his residence in the District of Columbia, 
and bear out the interpretation that his stay here was only 
temporary, that his residence continued in New Ybrk, 
and that he was, therefore, a nonresident of the District 
of Columbia within the meaning of Title 40, Sec. 403j D. 
C. Code, 1940 edition, and that appellee Jacoby Was 
served correctly and his motion to quash service of proc¬ 
ess should have been denied by the trial court. 

I 

III. 

The Financial Responsibility Act of the District of 
Columbia was passed for the protection and benefit of 
persons injured within the district, not for the benefit 
and convenience of nonresident motorists who caused 
the injury within the District of Columbia. 

This interpretation of the purpose of the Financial 
Responsibility Act was given by Justice Miller in Sey¬ 
mour v. Hawkins (1942), 76 TJ. S. App. D. C. 376, 377, who 
on page 377 also defines “diligence” as a relative term 
depending on the varying circumstances of each case. 
Similarly, in Parsons v. HiU (1900), 15 App. D. C. 5a2, 
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relied upon by appellee Jacoby in alleging appellant’s lack 
of diligence, on page 547, this court says: 

“• # * that a defendant has been placed in a more 
unfavorable position in respect of testimony or 
otherwise than he might perhaps have occupied if 
the proceeding had been more promptly instituted, 
may be conceded. But this is only the unavoid¬ 
able incident of application of general rules which 
may occur in any class of cases.” 

In the case at bar, the appellee Jacoby, instead of loudly 
beating his breast about the inconvenience he has been 
put to, apparently forgetting that he admittedly has been 
a nonresident since the latter part of 1945 and although 
this suit has been pending since 1947, he has not seen fit 
to come in and accept service. The record makes out 
a case where a resident of the District of Columbia has 
been seriously injured by a man •who is here in Gov¬ 
ernment service for two or three years, a registered voter 
in New York State, uses New York tags during the entire 
period of his sojourn in the District of Columbia and his 
car is in collision with a streetcar, as a result of which 
the appellant Johnson is seriously injured, now has the 
temerity to raise the question of his inconvenience. It, 
therefore, following the interpretation of Justice Miller 
in the Seymour case (supra), seems certainly not per¬ 
suasive that appellee Jacoby now complains because of 
the delay which he himself could have cured long ago 
by coming in and answering the complaint instead of 
coming in by special appearance and trying to evade the 
consequences of his act by purely technical considera¬ 
tions which upon close scrutiny and examination do not 
stand up. 
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Since the trial court, by its order of June 27, 1949, 
quashed only the service of the U. S. Marshal in New 
York on appellee Jacoby, an order which is not final 
and therefore not appealable, the appellant should 
have been allowed to correct thereafter the irregularity 
in service and the trial court should not have sum* 
marily granted appellee Jacoby’s motion to quash the 
service without hearing the merits of the motion. 

When the trial court quashed the service of process on 
appellee Jacoby by its order of June 27, 1949, the order 
showed that only the service on the appellee Jacoby by 
the U. S. Marshal of New York was quashed. There was 
no reference to the service on the Director of Traffic 
for the District of Columbia being quashed. This order 
left the appellant in a peculiar situation, in that ap¬ 
pellee Jacoby was partly before the court and partly 
not before the court. In an effort to correct this situa¬ 
tion, appellant Johnson reissued the summons, serting 
the Director of Vehicles and Traffic for the District of 
Columbia and serving appellee Jacoby by registered mail 
in New York. Upon motion of appellee Jacoby to quash 
this service, the trial court summarily granted the fno- 
tion without hearing any arguments or considering any 
evidence, saying that to consider the fact in the case 
would be tantamount to acting as an appellate court, 

In Ccurr v. Marion Masonic Temple Co. (1938, Ohio), 
37 N. E. 2d 974, the court held that where sustaining 
the motion to quash is based on the ground that defend¬ 
ant is not amenable to the jurisdiction of the court, said 
order is a final one and appealable. But if it is a case 
in which the motion to quash is based on failure to serve 
or irregularity in service, the order is not a final one 
and not appealable. Similarly, many cases hold tthat 
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where service of process is on some person designated 
by statute to accept such service, the court acquires juris¬ 
diction of the person of the nonresident motorist and over 
the subject matter of the action, even though the second 
part of the state is not complied with exactly as required, 
this second part being merely precautionary. This W’as 
held by the courts in Ramirez v. Rackley, 70 A. 2d 18; 
Stewart v. Transcontinental Car Forwarding Co., 169 
Misc. 427, 7 N. Y. S. 2d 926 (1938); Kimball v. Midwest 
Haulers, 89 N. Y. S. 2d 119 (1949); Allen v. Campbell, 
141 So. 827 (1932 ); Duggan v. Ogden, 180 N. E. 301 
(1932). 

In the Stewart case, the Court said on page 427: 

“It will be observed, however, that service 
of the summons is not made by the mailing to the 
defendant, but is made upon the secretary of state 
as attorney. That act constitutes the service of 
the process. The additional requirement affecting 
the sufficiency of such service is an additional safe¬ 
guard for the purpose of apprising the defendant 
that the action has been commenced by the service 
of his constructive attorney. * • •” 

while in the Kimball case, page 119, the Court went fur¬ 
ther and said that: 

* * the court acquired jurisdiction and the ac¬ 
tion was pending from the time of such service 
and the court having jurisdiction could exercise 
the power to correct inadvertent mistakes. • • *” 

The Court in Allen v. Campbell said on page 829, that: 

* * the act of service on a nonresident motor¬ 
ist per se is completed when the officer delivers 
to the secretary of state copies of the citation and 
petition. But as a safeguard to the rights of 
nonresident defendants * * * the act requires that 
before any judgment can be rendered in the case 
against them, it must be shown that copies of the 
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citation and petition have been mailed to them or 
handed to them in person. # * *” 

Since in the case at bar, the order as prepare^ by 
appellee Jacoby, quashing only the service of the piar- 
shal as being not in conformity with the provision^ of 
Title 40, Sec. 403, D. C. Code, 1940 editon, did not def¬ 
initely settle the question whether appellee Jacoby was a 
nonresident of the District of Columbia, the trial court, 
when the motion came up before it on the corrected serv¬ 
ice, should have made a determination of the matted of 
residence of appellee Jacoby. The order which the trial 
court gave summarily on June 9, 1950, in quashing all of 
the service, was a final order and appealable. 

CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that the court below erred in ruling that defendant Henry 
R. Jacoby was not a nonresident of the District of 
Columbia within the meaning of Title 40, Sec. 4031 of 
the D. C. Code, 1940 edition, and in quashing the serv¬ 
ice of process served upon him, and we ask that this 
court should so hold. 

Respectfully submitted, 

THURMAN L. DODSON,' 
RUTH C. FLOWERS, 

Attorneys for Appellant, 
307 E. Street, N. W., 
Washington, D. 



April 10, 1951. 
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Complaint for Damages. 

(Tort—Injuries to Passenger.) 

[Same Title.] 

The jurisdiction for this complaint is claimed because 
the amount claimed is in excess of Three Thousand 
■($3,000.00) Dollars. 

The plaintiff sues the defendants, the Capital Transit 
Company, a Corporation, doing business in the District 
of Columbia, and the defendant Henry R. Jacoby, a resi¬ 
dent of the State of New York for that on to wit: 

On the 24th day of April, 1945, the plaintiff was a paid 
passenger on one of the streetcars of the defendant Cor¬ 
poration, and while conducting herself in a careful, pru¬ 
dent manner, was severely injured when she was Cata¬ 
pulted to the floor of said car as a result of a collision 
between the streetcar owned by the defendant Corpora¬ 
tion and the automobile owned and operated by the indi¬ 
vidual defendant; that said injuries resulted from the cur¬ 
rent negligence of the defendants in the careless opera¬ 
tion of their respective vehicles, and/or in violation of 
certain traffic regulations; that as a result of said inju¬ 
ries the plaintiff suffered a cerebral concussion with ipen- 
tal shock; laceration of the sacrospinous ligaments and a 
severe sacroiliac strain; that as a result of said injuries 
the plaintiff suffered severe pain, and for a long period 
was subject to fainting spells, which greatly upset and 
harassed said plaintiff; and that as a result of said in¬ 
juries she was compelled to lay out and expend huge 
sums in order to heal herself and was compelled to |ose 
a great deal of time from her work. 
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Complaint for Damages 

Wherefore the plaintiff brings this suit and claims from 
the defendants, and each of them the full sum of Twenty- 
five thousand ($25,000.00) dollars as damages, besides 
costs. 


/s/ THURMAN L. DODSON 
Attorney for Plaintiff 

/s/ Thurman L. Dodson 
307 E Street, N. W. 

Washington, D. C. 

District 8000 


Jury Demand. 

The plaintiff demands a jury trial herein. 

/s/ THURMAN L. DODSON 
Attorney for Plaintiff 
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Notation as to Service on Director of Traffic, 8/26/48. 

I hereby certify and return, that on the 23rd day of 
August 1948, I received the within summons and complaint 
and served a copy of said summons and complaint by de¬ 
livering a copy of said summons and complaint to the 
within named defendant Henry R. Jacoby by personally 
serving Mr. Quinn, by serving George E. Kenipp, Dir. of 
Traffic, Statutory Fee of $2.00 tendered & accepted, 
8-20-48 

W. BRUCE MATTHEWS 
United States Marshal. 
By D. McCann 
Deputy United States Marshal 

Marshall’s Fees 
Service 1.00 




Notation as to Service on Marshal, 3/15/49. 

I hereby certify and return, that on the day of 

19 , I received the within summons 

I, James A. Shanahan, a duly qualified Deputy U. S. 
Marshal for the Southern District of New York, hereby 
certify that I served the within writ upon Henry R. 
Jacoby, personally, on the 15 day of March, 1949, at 12:20 
P. M., by handing him a true copy thereof, together with 
a copy of the plaintiff’s complaint and made the contents 
of the same known to him. Said Henry R. Jacoby was 
served at 3S1 Fourth Avenue, New York City, N. Y. Said 
Henry R. Jacoby is a non-resident of the District of 
Columbia. 

JAMES E. MTILCAHY 
United States Marshal 
By James A. Shanahan 
Deputy United States Marshal. 

Marshal’s Fees 
Travel $1.00 
Service 2.00 

3.00 

Subscribed and sworn to before me, 
a Notary Public this 
17th day of March 1949. 

Douglas C. Catto 
Notary Public in the 
State of New York 
Residing in New York Countv 
N. Y. Co. Clk’s No. 213 Reg. No. 804-C-9 
Certificates Filed in 

Kings Co. Clk’s No. 58, Reg. No. 549-C-9 
Commission Expires March 30, 1949 

(Seal) * 
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Motion of Defendant Henry R. Jacoby to Quash Service 

of Process. 

[Same Title.] 

The defendant Jacoby, appearing specially and without 
submitting to the jurisdiction of this Court, says that 
legally effective service of process was not made upon him 

in this cause for the following reasons: 1 

| 

1. That he was a resident of the District of Colombia 
on April 24, 1945, the date of the accident out of winch 
this suit arose, living at 3135 Adams Mill Road, n) W., 
Washington, D. C., and that he continued to be a resident 
of the District of Columbia until early in January, {L946, 
all as showrn by the attached affidavit of defendant Jacoby 
which by this reference is made a part of this motion 
and, therefore, that he was not a non-resident of the Dis¬ 
trict of Columbia and was not amenable to service of 
process under the provisions of Title 40, Section 403, of 
the District of Columbia Code, 1940 Edition, providing 
for service of process on non-residents in automobile) ac¬ 
cident cases. 


2. That plaintiff failed and neglected to comply ^v’ith 
the provisions of Title 40, Section 403, of the Distric^ of 
Columbia Code, 1940 Edition, in obtaining service of proc¬ 
ess upon defendant Jacoby in that the Director of Ve¬ 
hicles and Traffic for the District of Columbia w T as served 
with a copy of process on August 26, 1948, as the rethrn 
on service of writ filed herein will indicate, and that it 
was not until March 15, 1949 that a Deputy U. S. Mar¬ 
shal for the Southern District of New* York served a 
copy of process upon the defendant Jacoby in the State of 
New York, as shown by the return on service of writ filed 
herein, contrary to the above cited provisions of the Cbde 
requiring forthwith action in serving copy of process u^on 
defendant Jacoby. 

3. That reasonable diligence otherwise wras not exercised 
by plaintiff in obtaining service on defendant Jacoby! 
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Motion of Defendant Henry R . Jacoby to Quash Service 

of Process 


Wherefore defendant Jacoby, appearing specially as 
aforesaid, moves the Court to quash the service of such 
summons and quash the return made of such service for 
the reasons stated above. 


To: 


CHARLES E. PLEDGER, Jr. 

233 Washington Building 
Washington 5, D. C. 
Attorney for Defendant 
Henry R. Jacoby 


Thurman L. Dodson, Esq. 

307 E Street, N. W. 

Washington, D. C. 

Attorney for Plaintiff 

Please Take Notice that the affidavit and memorandum 
of points and authorities in support of this motion are at¬ 
tached hereto. The rules of the Court require that if 
you oppose the granting of the above motion you shall 
file with the Clerk of this Court within five (5) days from 
the date of service of a copy of this motion upon you, or 
within such further time as the Court may grant, or, as 
the parties to this suit may agree upon, the statement 
of points and authorities upon which you rely, and serve 
a copy thereof upon counsel for defendant. 

CHARLES E. PLEDGER, Jr. 

Service of a copy of the foregoing motion, together 
with affidavit and memorandum of points and authorities 
in support thereof, was made upon Thurman L. Dodson, 
attorney for the plaintiff, by mailing him a copy thereof, 
postage prepaid, to 307 E Street, N. W., Washington, D. 
C., his last known address, on the 4th day of April, 1949. 

CHARLES E. PLEDGER, Jr. 
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Affidavit of Henry R. Jacoby in Support of Motion 
of Defendant Henry R. Jacoby to Quash Service of 
Process. 

[Same Title.] 

State of New York, 

County of ss: 

I, Henry R. Jacoby, being first duly sworn, on oath 
depose and say that I am one of the defendants named 
in the above entitled cause; that prior to December 31, 
1943 I resided in New York State; that on December 
31, 1943 I went to Washington, D. C. to accept an assign¬ 
ment with the Office of Strategic Services, War Depart¬ 
ment; that I resided in Washington continuously frorh De¬ 
cember 31, 1943 to early in January of 1946 with the 
exception of a short period during the summers of 1944 
and 1945 when I was temporarily out of Washington; 
that I w’as residing in Washington, D. C. and living at 
3135 Adams Mill Road, N. W., that city, on Aprjl 24, 
1945 when my automobile was involved in an accident at 
the intersection of 11th Street and New York Avenue, 
N. W., Washington, D. C.; that I moved to New York 
State in January of 1946; that since early in 1946 I have 
resided continuously at 73 Bretton Road, Yonkers, West¬ 
chester County, New York; that from January 1946 to Jan¬ 
uary 1947 my business address was 461 Fourth Avenue, 
New York City; and that from January 1947 to the present 
time my business address has been 381 Fourth Avenue, 
New York City; and that the telephone book has carried 
my listings at the aforementioned residence and business 
addresses in New York. 

/s/ HENRY R. JACOBY 

Subscribed and sworn to before me 
this 1st day of April, 1949. 

/s/ Robt. L. Sim 
Notary Public in and for 
the State of New York 

(Notary Seal) 



8 


Supplemental Affidavit of Henry R. Jacoby in Support 
of Motion of Defendant Henry R. Jacoby to Quash 
Service of Process. 

[Same Title.] 

State of New York, 

County of Westchester, ss: 

I, Henry R. Jacoby, being first duly sworn, on oath 
depose and say that I am one of the defendants named in 
the above entitled cause; that this affidavit supplements 
the one executed by me on April 1, 1949 and subsequently 
filed in this cause; that prior to moving to Washington, 
D. C. on December 31, 1943, I lived at 338 West 89th 
Street, New York, New York; that upon leaving Wash¬ 
ington, D. C. in January, 1946, I did not return to the 
aforementioned address but took up residence at 73 Bret- 
ton Road, Yonkers, New York where I have resided con¬ 
tinuously up to the present time; that I w^as served with 
process in this cause on May 15, 1949, at 381 Fourth 
Avenue, New York, New York; that 381 Fourth Avenue, 
New York, New York is my business address and has been 
since January of 1947; that upon my arrival in Washing¬ 
ton, D. C. on December 31, 1943, I inquired at the office in 
charge of issuing automobile licenses and was told that 
inasmuch as I had come to Washington, D. C. in a mili¬ 
tary capacity to accept an assignment with the Office of 
Strategic Services, War Department, I could continue to 
operate my automobile on New York licenses; that I w T as 
continually physically present in Washington, D. C. from 
December 31, 1943 to January of 1946 with the exception 
of a short period in the summers of 1944 and 1945; and 
that I would be prejudiced in having to defend this suit 
inasmuch as more than four years have elapsed since the 
accident out of wffiich it arose took place. 

/s/ HENRY R. JACOBY 
Subscribed and sworn to before me 
this 16th dav of Mav, 1949. 

/s/ Ida Maria Cevasco 
Notary Public in and for 
the State of New’ York 
(Notary Seal) 
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Affidavit in Opposition to Motion to Quash Service of 

Process. 

[Same Title.] 

District of Columbia, ss: 

Thurman L. Dodson, being first duly sworn, deposes 
and says that your affiant is advised that Henry R. Jacoby, 
one of the defendants herein, owned and operated a ipotor 
vehicle which he drove on the streets of the District of 
Columbia on April 24, 1945, at which time said vehicle was 
involved in a collision with the plaintitf herein ajad a 
vehicle owned and operated by the corporate defendant 
herein. The vehicle owmed and operated by the said 
Henry R. Jacoby bore New York license plates, jtheir 
number being 1N5230. Despite the fact that said Henry R. 
Jacoby now claims to have been a resident of the District 
of Columbia since 1942, said Henry R. Jacoby had given 
his address to the New York authorities as 338 89th 
Street, New York City, N. Y. Had the said Henry R. 
Jacoby been or claimed at that time to be a resident 
of the District of Columbia from 1942 to April 24, 1945, 
he could not have been issued New York license plates 
for his motor vehicle. 

/s/ THURMAN L. DODSON 

Subscribed and sworn to before me this 
20th day of April, 1949. 

/s/ Don Lockett Young, 

Notary Public, D. C. 
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Order Granting Motion of Defendant Henry R. Jacoby 
to Quash Service of Process. 

[Same Title.] 


Upon consideration of motion of defendant Henry R. 
Jacoby to quash service of process and affidavits and 
memorandum of points and authorities in support thereof, 
filed herein, and answer to motion and affidavit in oppo¬ 
sition to motion, filed herein by plaintiff, and after argu¬ 
ment in open court, it is this 27th day of June, 1949, 

Ordered that said motion be, and it hereby is, granted 
and that the service of summons issued on March 4, 
1949, against defendant Henry R. Jacoby and served upon 
him on March 15, 1949, and the return made thereon, 
be, and they hereby are, quashed. 

By the Court 


MATTHEW McGUIRE 

Judge 


Seen: 

Thurman L. Dodson 
307 E Street, N. W. 

Washington, D. C. 

Attorney for Plaintiff 

Presented by: 

Charles E. Pledger, Jr. 

S10 Washington Building 
Washington 5, D. C. 

Attorney for Defendant Henry R. Jacoby 
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Motion to Reconsider Motion to Quash Service of 

Process. 

[Same Title.] 

I 

Comes now the plaintiff in the above captioned Cause 
by Thurman L. Dodson, her attorney, and moves! this 
Honorable Court to reconsider the motion to quash serv¬ 
ice of process and, as reasons therefor, urges: 

1. That the cases upon which this motion was decided 
are not applicable to the facts in the instant cause. 

2. That, since the defendant Jacoby had New *York 
license plates on his vehicle and was registered in New 
York State, the Court should have considered him estobped 
to deny that his residence was where he led the plaintiff 
to believe he resided. 

3. That, if defendant Jacoby’s contention be true, said 
defendant was guilty of a crime in not getting automo¬ 
bile license tags in the District of Columbia and the 
presumption is that he did not commit a crime. 

4. That plaintiff complied with the rules for serying 
the defendant as set forth in the D. C. Code, 1940 edi¬ 
tion. 

5. And for such other and further reasons which inay 
be urged at the hearing of this motion which plaintiff 
requests. 

/%/ THURMAN L. DODSON I 
Attorney for Plaintiff 
307 E Street, N. W. 

District 80C|0 
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Order Denying Motion to Reconsider Motion to Quash 

Service of Process. 

[Same Title.] 

Upon consideration of motion of plaintiff to reconsider 
motion to quash service of process and points and author¬ 
ities in support thereof, filed herein, and memorandum 
of points and authorities in opposition to motion, filed 
herein by defendant Jacoby, it is this 10th day of Octo¬ 
ber, 1949, 

Ordered that said motion to reconsider motion to quash 
service of process be, and it hereby is, denied. 

By the Court 

/s/ MATTHEW F. McGUIRE 

Judge 


Seen: 

/s/ Thurman L. Dodson 
307 E. Street, N. W. 

Washington, D. C. 

Attorney for Plaintiff 

/s/ Charles E. Pledger, Jr. 

810 Washington Building 
Washington 5, D. C. 

Attornev for Defendant Henrv R. Jacobv 

•< V v 
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Notation of Reissue of Summons. 

[Same Title.] 

To the above named Defendant: 

You are hereby summoned and required to serve jupon 
Thurman L. Dodson, plaintiff’s attorney, whose address 
is 307 E Street, N. W., Washington, D. C., an answer to 
the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclu¬ 
sive of the day of service. If you fail to do so, judg¬ 
ment by default will be taken against you for the ijelief 
demanded in the complaint. 

HARRY M. HULL, 
Clerk of Coutt. 

Ralph L Fishbubn, 
Deputy Clerk. 

(Seal of Cojirt) 


Date: June 9, 1950 
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Notation as to Service on Director of Traffic. 

Return on Service of Writ. 

I hereby certify and return, that on the 9th day of 
June, 1950, I received this summons and served it to¬ 
gether with the complaint herein as follows: 

and complaint and served a copy of said summons and 
complaint by delivering a copy of said summons and 
complaint to the within named defendant, Henry R. 
Jacoby, personally—6/12/50, by serving G. E. Kenupp, 
Dir. of Traffic, statutory fee of $2.00, tendered and ac¬ 
cepted. 

W. BRUCE MATTHEWS, 
United States Marshal. 
By M. Colosanto, 
Deputy United States Marshal. 

Marshal’s Fees 
Service 1.00 
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Notice to Defendant Jacoby by Registered Mail. 

i 

[Same Title.] 

RETURN RECEIPT 

i 

Received from the Postmaster the Registered or| In¬ 
sured Article, the original nnmber 'of which appear^ on 
the face of this Card. 

1 H. R. Jacoby 
(Signature or name of addressee) 

2 L. P. Zilioh 

(Signature of addressee’s agent—Agent should epter 
addressee’s name on line One above) 

Date of delivery , 1950. 

Face of Card. 

POST OFFICE DEPARTMENT 
Official Business 

(Postmarked): New York, N. Y. Jun 12 1950 4:30 

Return to Thurman L. Dodson 
(Name of Sender) 

Street and Number, 
or Post Office Box, 307 E St. N. W. 

Washington, 

D. C. 

Registered Article 
No. 879315 




Insured Parcel 
No. 
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Motion of Defendant Henry R. Jacoby to Quash 
Service of Process Issued June 9, 1950. 

[Same Title.] 

The defendant Jacoby, appearing specially and with¬ 
out submitting to the jurisdiction of the court, says that 
legally effective service of process issued June 9, 1950, 
was not upon him in this cause for the following reasons: 

1. That this court following argument on June 16, 1949, 
and after thorough consideration of the matter held that 
this defendant was not amenable to service of process un¬ 
der the provisions of Title 40, Section 403, of the District 
of Columbia Code, 1940 Edition, providing for service 
of process made thereunder, as an examination of the 
papers in this cause will more completely reveal. 

2. That service of process issued June 9, 1950, is a sec¬ 
ond unwarranted attempt by the plaintiff to obtain serv¬ 
ice on this defendant under the above cited provisions 
of the Code. 

3. That the facts and authorities relied upon by this 
court in quashing the previous service of process remain 
the same and are equally applicable to the service of 
process issued June 9, 1950. 

4. That the plaintiff’s failure to exercise reasonable 
diligence in obtaining service of the previous process is 
even more pronounced now inasmuch as over fifteen 
months have elapsed since the said previous process was 
issued on March 4, 1949. 

5. That serious prejudice would result to this defend¬ 
ant by the lapse of over five years between the date of 
the accident and the service of the process issued June 
9, 1950. 

6. That this defendant should not be penalized because 
of the delay and dilatory tactics of the plaintiff and 
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Motion of Defendant Henry R. Jacoby to Quash Service 
of Process Issued June 9,1950 

I 

her failure to exercise the diligence required in obtaining 
service. 

Wherefore defendant Jacoby, appearing specially as 
aforesaid, moves the Court to quash the service of sum¬ 
mons issued June 9, 1950, and quash the return made of 
such service for the reasons stated above. 

/s/ CHARLES E. PLEDGER, Jr. 

810 Washington Building 
Washington 5, D[ C. 

Attorney for Defendant 
Henry R. Jacoby 
To: 

Thurman L. Dodson, Esq. 

307 E Street, N. W. 

Washington, D. C. 

Attorney for Plaintiff 

Please Take Notice that the memorandum of points 
and authorities in support of this motion are attached 
hereto. The rules of the Court require that if you 
oppose the granting of the above motion, you shall file 
with the Clerk of this Court within five (5) days frolm 
the date of service of a copy of this motion upon you, 
or within such further time as the Court may grant, (Jr, 
as the parties to this suit may agree upon, the state¬ 
ment of points and authorities upon which you reljy, 
and serve a copy thereof upon counsel for this defendant. 

/s/ CHARLES E. PLEDGER, Jr. 

Service of a copy of the foregoing motion, together 
with memorandum of points and authorities in support 
thereof, was made upon Thurman L. Dodson, attorney 
for plaintiff, by mailing him a copy thereof, postage 
prepaid to 307 E Street, N. W., Washington, D. C., his 
last known address, this 30th day of June, 1950. 

I 

/s/ CHARLES E. PLEDGER, Jr. 
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Affidavit in Opposition to Motion to Quash Service of 

Process. 

[Same Title.] 

District of Columbia, ss: 

Thurman L. Dodson, being first duly sworn, deposes and 
says that your affiant is advised that Henry R. Jacoby, one 
of the defendants herein, owned and operated a motor ve¬ 
hicle which he drove on the streets of the District of Co¬ 
lumbia on April 24, 1945, at which time said vehicle was 
involved in a collision with the plaintiff herein and a 
vehicle owi ed and operated by the corporate defendant 
herein. The vehicle owned and operated by the said 
Henry R. Jacoby bore New York license plates, their num¬ 
ber being 1N5230. Despite the fact that said Henry R. 
Jacoby now claims to have been a resident of the District 
of Columbia since 1942, said Henry R. Jacoby had given 
his address to the New York authorities as 338 89th Street, 
New York City, N. Y. Had the said Henry R. Jacoby 
been or claimed at that time to be a resident of the Dis¬ 
trict of Columbia from 1942 to April 24, 1945, he could not 
have been issued New York license plates for his motor 
vehicle. 

THURMAN L. DODSON. 

Subscribed and sworn to before me this 8th day of July, 
1950. 


E. Lewis Ferrell, 
Notary Public, D. C. 
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Order Granting Motion of Defendant Jacoby to Quash 
Service of Process Issued June 9, 1950. 

[Same Title.] 


Upon consideration of motion of defendant Jacoby to 
quash service of process issued June 9, 1950 and meriio- 
randum of points and authorities in support thereof, hied 
herein, and points and authorities and affidavit in opposi¬ 
tion to motion, filed herein by plaintiff, and after argu¬ 
ment in open court, it is this 7th day of September, 1950, 

Ordered that said motion be, and it hereby is, granted 
and that the service of summons issued on June 9, 1950, 
against defendant Henry R. Jacoby and served upon him 
in accordance with the provisions of Title 40, Section 403, 
of the District of Columbia Code, 1940 edition, and the 
return made thereon, be, and they hereby are, quashed. 


By the Court. 


BOLITHA LAWS, 
Chief Judgej 
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Notice of Appeal. 

[Same Title.] 

Notice is hereby given this 21 day of September, 1950, 
that Vivienne B. Johnson, Plaintiff hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
7th day of September, 1950, in favor of Henry R. Jacoby, 
Defendant against said Vivienne B. Johnson, Plaintiff. 

THURMAN L. DODSON 
Attorney for Plaintiff 
307 E. Street, N. W. 

District 8000 

Charles E. Pledger, Jr. 

Washington, Building 
National 1504 






Statement of Points to be Relied Upon on Appeal. 

[Same Title.] | 

I 

1. Appellant contends that the trial court erred in rul¬ 
ing that defendant Henry R. Jacoby was not a non-i|esi- 
dent of the District of Columbia within the meaning! of 
Title 40, Section 403, of the District of Columbia C<j>de, 
1940 edition. 

2. Appellant contends that the Trial Court erred in re¬ 
fusing to hear the motion on its merits and in summarily 
granting the defendant’s motion, under the circumstances 
of this case. 

3. Appellant contends that the Trial Court erred in 
granting the motion of defendant Jacoby to quash service 
of process. 

/s/ THURMAN L. DODSON 
Attorney for Plaintiff 
307 E Street, N. W. 

District 8000 

. 

I 

Certificate of Service. 

I hereby certify that a copy of the foregoing Statement 
of Points has been mailed to Charles E. Pledger, J}\, 
Washington Building, Attorney for defendant, Jacoby, bn 
this 21st day of November, 1950. 

/s/ THURMAN L. DODSON, 

. Attorney for Plaintiff. 
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STATEMENT OF QUESTIONS PRESENTED. 

In the opinion of appellee the questions are: 

1. The question is whether the owner and operator of 
a motor vehicle involved in an accident on a public high¬ 
way in the District of Columbia, who has resided within 
the District of Columbia for sixteen months prior to siiich 
accident and who continues to so reside for more than 
eight months thereafter, but who moves from the District 
of Columbia prior to the institution of an action growing 
out of such accident, is subject to service of process as a 
nonresident of the District of Columbia by the procedure 
for substituted service of process prescribed by the District 
of Columbia Financial Responsibility Act? 

2. The further question is whether the appellant, under 
the circumstances of this case, has exercised ordinary and 
reasonable diligence in the prosecution of this action oyer 
the more than three years that the action has been pending, 
and whether appellee is entitled to have a discontinuance 
declared as to appellant’s further right of action against 
him by reason of the unexplained and unconscionable de¬ 
lays between each of the steps taken by appellant through¬ 
out the course of the case? 
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1. Appellee was a resident of the District of Colum¬ 
bia at the time of the accident, and a nonresident 
at the time the action was instituted. 
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2. The Financial Responsibility Act, providing for 
substituted service of process on nonresidents of 
the District of Columbia, does not apply to one 
who was a resident of the District at the time of 
the accident, who becomes a nonresident there¬ 
after, but prior to the time the action was insti¬ 
tuted . 
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3. Appellant wholly failed to exercise the diligence 
required of her under the provisions of the Finan¬ 
cial Responsibility Act, or the due diligence which 
the law otherwise required of her in the prosecu¬ 
tion of her suit. 

Conclusion . 
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IN THE 


United States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,860 


Vivienne B. Johnson, Appellant, 

v. 

Henry R. Jacoby^ Appellee. 


BRIEF OF APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Appellant’s Statement of the Case is largely argumenta¬ 
tive and does not contain an accurate or complete statement 
of the facts of record. Rather than to attempt to correct 
the inaccuracies or omissions of appellant’s statement, 
appellee submits this complete counter-statement. 

Appellee (hereinafter referred to as “Jacoby”), pr:or 
to December 31, 1943, was a resident of the State of New 
York, living at 338 West 89th Street, New York, New 
York. On December 31, 1943, he moved to the District of 
Columbia, accepted employment in a military capacity w ith 
the Office of Stategic Services, War Department, and took 
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up residence at 3135 Adams Mill Road, Washington, D. C., 
where he resided for more than two years, or until the 
month of January, 1946 (Joint App. 7). Upon his arrival 
in Washington, Jacoby inquired at the office in charge of 
issuing automobile licenses and was told that inasmuch 
as he had come to the District of Columbia in a military 
capacity he could continue to operate his automobile on 
New York licenses (Joint App. 8). 

On April 24,1945, or sixteen months after Jacoby became 
a resident of the District of Columbia, his automobile, 
which he was operating, was involved in a collision with a 
street car of the Capital Transit Company in the District 
of Columbia, and appellant, who was a passenger on the 
street car, claims to have sustained personal injuries as a 
result of this collision (Joint App. 1). 

During the month of January, 1946, or eight and a half 
months after this accident, Jacoby moved from the District 
of Columbia and took up residence at 73 Bretton Road, 
Yonkers, New York (Joint App. 8). 

On November 18, 1947, two years and seven months 
after the accident and twenty two and a half months after 
Jacoby moved from the District of Columbia, appellant 
filed this action in the District Court claiming damages for 
her personal injuries and naming the Capital Transit Com¬ 
pany and Jacoby as defendants (Joint App. 1). On Au¬ 
gust 23, 1948, nine months after suit was filed, and three 
years and four months after the accident, appellant caused 
summons of the District Court to be issued against Jacoby 
and the return of the Marshal thereon showed service on 
Jacoby by delivery of a copy thereof to the Director of 
Traffic (Joint App. 3). Seven months later, on March 15, 
1949, sixteen months after suit was filed, and three years 
and eleven months after the accident, a copy of the sum¬ 
mons was served on Jacoby at his place of business in New 
York City by a Deputy United States Marshal for the 
Southern District of New York (Joint App. 4). 
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Thereafter, Jacoby, through his counsel appearing speci¬ 
ally in the District Court, moved to quash this servicje of 
process (Joint App. 5), and on June 27, 1949, this mcjtion 
was granted and the service of the summons and the return 
thereon were quashed (Joint App. 10). Appellant moved 
to reconsider the motion to quash the service of process 
(Joint App. 11), and this motion was denied on October 
10, 1949 (Joint App. 12). 

On June 9, 1950, over five years after the accident, and 
nearly two years and eight months after suit was tiled, 
appellant caused summons to be reissued to Jacoby and 
this was served on Jacoby on June 12, 1950, by leaving a 
copy thereof with the Director of Traffic (Joint App. 14) 
and by mailing notice thereof to Jacoby in New York City 
by registered mail (Joint App. 15). 

Thereafter, Jacoby, again appearing specially through 
counsel, moved the District Court to quash service of this 
second process (Joint App. 16), and on September 7, 
1950, the motion was granted and the service of this sum¬ 
mons and the return made thereon were quashed (Joint 
App. 19). 

Appellant noted an appeal from the order of the District 


Court of September 7, 1950 (Joint App. 20). 


STATUTE INVOLVED. 

Relevant parts of Title 40, Section 403, District of Co¬ 
lumbia Code, 1940 Edition (The Financial Responsibility 
Act): 


**####** 

‘ ‘ The operation by a nonresident or by his agent of a 
motor vehicle on any public highway of the District of 


Columbia shall be deemed equivalent to an appoint¬ 
ment by such nonresident of the director of vehicles 
and traffic or his successor in office to be his true and 
lawful attorney upon whom may be served all lawful 
processes in any action or proceedings against such 
nonresident growing out of any accident or collision 
in which said nonresident or his agent may be involved 
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while operating a motor vehicle on any such public 
highway, and said operation shall be a signification 
of his agreement that any such process against him, 
which is so served, shall be of the same legal force and 
validity as if served upon him personally in the District 
of Columbia. Service of such process shall be made by 
leaving a copy of the process with a fee of $2 in the 
hands of the director of vehicles and traffic or in his 
office, and such service shall be sufficient service upon 
the said nonresident: Provided, That the plaintiff in 
such action shall first file in the court in which said 
action is commenced an undertaking in form and 
amount, and with one or more sureties, approved by 
said court, to reimburse the defendant on the failure 
of the plaintiff to prevail in the action, for the expenses 
necessarily incurred by the defendant, including a rea¬ 
sonable attorney’s fee in an amount to be fixed by the 
said court, in defending the action in the District of 
Columbia: And 'provided further, That notice of such 
service and a copy of the process are forthwith sent by 
registered mail by the plaintiff, or his attorney, to the 
defendant, and the defendant’s return receipt appended 
to the writ and entered with the declaration, or such 
notice of such service and a copy of the process may be 
served upon the defendant in the manner provided by 
section 13-108. The court in which the action is pend¬ 
ing may order such continuances as may be necessary 
to afford the defendant a reasonable opportunity to de¬ 
fend the action, and no judgment by default in any such 
action shall be granted until at least twenty days have 
elapsed after service upon the defendant, as herein¬ 
above provided, of a copy of the process and notice of 
service of said process upon the director of vehicles and 
traffic. ’ 9 


SUMMARY OF ARGUMENT. 

Appellee wms a resident of the District of Columbia on 
April 24, 1945, when the accident occurred within the Dis¬ 
trict giving rise to this case. He moved to the State of New 
York in January, 1946. This action was instituted on 
November 18, 1947. Appellee was never served with pro¬ 
cess within the District of Columbia, but appellant at- 
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tempted twice to invoke the provisions of Title 40, Section 
403, District of Columbia Code, 1940 Edition (The Financial 
Responsibility Act) and obtain service upon appellee, then a 
resident of New York, by serving the Director of Traffic 
and giving notice thereof to appellee in New York, b|it in 
these attempts appellant wholly failed to exercise thp re¬ 
quired diligence under this statute, and the due diligence 
which the law requires for the proper prosecution of her 
suit. The first such attempt was made on March 15, 1949, 
seven months after service of a copy of the summons was 
made on the Director of Traffic, and one year and four 
months after the action was instituted, when appellee! was 
handed a copy of the summons by a Deputy United States 
Marshal for the Southern District of New York. The se¬ 
cond attempt was by service on the Director of Traffic and 
notice by registered mail to appellee in New York, received 
on June 12, 1950, two and a half years after the actioii was 
instituted and over five years after the accident. The Dis¬ 
trict Court correctly quashed service of both of these sum¬ 
mons and the returns thereon, and cited in support qf its 
rulings the decision of this Court in Wood v. Whiie, 68 
App. D. C. 341, 97 F. 2d 646, which holds that the Fina ncial 
Responsibility Act is in derogation of the common law and 
must be strictly construed and does not apply to one who 
was a resident of the District of Columbia at the time of 
the accident and who becomes a nonresident thereafter, but 
prior to the time the action was instituted. The cited de¬ 
cision is dispositive of this case, and the order of thb Dis¬ 
trict Court quashing service of the second summons on the 
appellee, which is the ruling from which the appeal is taken, 
should be affirmed, and this Court should declare 4 dis¬ 
continuance of appellant’s further right of action against 
appellee because of the unexplained and unconscionable 
delays which she has permitted between each step she has 
taken in prosecuting her right of action against appellee. 
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ARGUMENT. 

1. Appellee was a resident of the District of Columbia at 
the time of the accident, and a nonresident at the time 
this action was instituted. 

Jacoby (appellee) came to the District of Columbia on 
December 31, 1943, and resided in the District for over two 
years, or until January, 1946. He was actually and physi¬ 
cally present within the District during all of that time (ex¬ 
cept for short periods in 1944 and 1945) (Joint App. 7, 8), 
and was amenable to personal service of process from the 
courts of this District during all of that time. He was 
clearly a “resident” of the District, as distinguished 
from a “nonresident”, within the meaning and intent of the 
Financial Responsibility Act (Title 40, Section 403, District 
of Columbia Code, 1940 Edition), which is not concerned 
with “residence” and “nonresidence” in the domiciliary 
or political sense, but is concerned only with the availability 
of the owner and operator of a motor-vehicle for personal 
service of process within this jurisdiction. The only pur¬ 
pose of this statute in prescribing a procedure for sub¬ 
stituted service of process on “nonresidents” is to make 
the transient or nonresident motorist subject to the pro¬ 
cesses of our courts in like manner as the resident owner 
or operator, and is available for use only in those instances 
where personal service within the District is not possible. 
A “resident” within the purview of this statute clearly 
means one who is physically present within the District, 
with a fixed place of abode therein, who may be personally 
served with process at the time the motor vehicle he oper¬ 
ates is involved in an accident or collision on a public high¬ 
way in the District. 

Appellant’s entire argument is based on “residence” 
and “nonresidence” in the domiciliary sense. Much is made 
of the fact that at the time of the accident in question, 
Jacoby was operating his automobile with New York 
license plates, although it is not contradicted in the record 
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that he was doing so with permission of the office in charge 
of issuing licenses in the District in view of his military 
capacity (Joint App. 8). But assuming, for the sake of 
argument, that at the time of the accident Jacoby ha^d the 
ultimate intention of returning to New York after his war- 
connected employment was terminated at some indefinite 
future time, such intention, or state of mind, mightj have 
some bearing on the question of his legal domicile or politi¬ 
cal citizenship, but would have no bearing at all on his Avail¬ 
ability within the District for personal service of process. 

The distinction between “residence” in the sense of 
“domicile”, and “residence” in the limited sense contem¬ 
plated for the special purposes of the Financial Responsi¬ 
bility Act, is discussed in a clearly reasoned opinion of 
Judge Chestnut in the United States District Courj: for 
Maryland in the case of Suit v. Shatter, et al., 18 F. Supp. 
568 (1937), in which the contention was made that the wife 
of a Naval Officer was a nonresident of the State of Mary¬ 
land, within the purview of the Maryland statute providing 
for substituted service of nonresidents in automobile cases, 
because she and her husband were actually domiciled in 
California, were registered voters there, and were pnly 
temporarily residing in Maryland during a tour of duty of 
her husband at the United States Naval Academy. Judge 
Chestnut granted a motion to quash service on the wife, 
made by substituted service after she had left Maryland 
and returned to California. The argument was made tljere, 
as appellant makes it here, that at all times the wife wks a 
nonresident of Maryland because she was domiciled in 
California, which was the domicile of her husband. Judge 
Chestnut dismissed this contention with the following com¬ 
ment (at p. 571): 

“The meaning of the word ‘resident’ varies with the 
context and subject matter. When used in connection 
with the exercise of political rights it may have a dif¬ 
ferent conotation from that given it where it is used to 
determine property rights. * * * (citing cases) * * * 
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The construction of the term as here used should be 
made consistent with the particular subject matter. 
The mischief which was intended to be overcome by the 
statute was obviously the difficulty of effecting service 
of summons in the usual way within the State on tran¬ 
sient motorists or non-residents who are only tempo¬ 
rarily within the State. But no such condition existed 
in this case where the defendant was actually residing 
within the State for two years before the w^rong com¬ 
plained of, and for more than a year thereafter. There 
is nothing in the case to indicate that she would not 
have been amenable to service of summons in the^ ordi¬ 
nary way at any time within a year after the accident, 
and indeed it appears that she could not in fact have 
effectively been sued elsewhere than in Maryland dur¬ 
ing that period. # * * ” 

And at page 572: 

“It is doubtless true that for certain purposes a citizen 
of a particular state required by Government service, 
whether civil or military, to be in another State does 
not lose his original citizenship even though actually 
long absent from his own state, and that was doubtless 
the situation here with regard to Lieut. Picbton who, 
it may be assumed, retained his citizenship in the State 
from which he came and did not acquire citizenship in 
Maryland. 9 R. C. L. title Domicile, Sec. 14, p. 551. 
And it may be further assumed that the defendant as 
his wife retained her original citizenship which was 
other than that of the State of Maryland. But these 
principles do not touch the present case where we are 
concerned with the proper application of the term 
‘resident’ as used in a very particular statute passed 
to meet a special situation.” 

The reasoning of Judge Chestnut in distinguishing be¬ 
tween “residence” and “domicile” for the special purposes 
of the Financial Responsibility Act is so persuasive that 
little additional citation of authority is considered neces¬ 
sary. There are, of course, many decisions holding for 
various purposes “domicile” and “residence” are not 
synonymous, as appellant would have the Court believe. 
It is not necessary for this purpose to go into the refine- 
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raents and legal niceties of the legal conception of domicile 
so carefully considered by this Court in Sweeney v. District 
of Columbia, 72 App. D. C. 30,113 F. 2d 25, and the related 
decisions of this Court having to do with the power qf the 
District to tax persons domiciled here, but implicit pi all 
of these cases is the recognition of the distinction between 
the domiciliary concept and mere physical presence within 
the jurisdiction, constituting residence here short of legal 
domicile. Also see: Barney v. Oclrichs, 138 U. S. 529, 34 
L. Ed. 1037; Delaware, L. & W. R. Co. v. Petrowsky, 250 F. 
554, cert den. 247 U. S. 508, 62 L. Ed. 1241. 

Regardless of possibile ultimate intent to return to I New 
York, Jacoby was, on April 24, 1945, for the special pur¬ 
poses of the Financial Responsibility Act, a “resident” of 
the District of Columbia on that date when the accident 
occurred. After January, 1946, when he returned to the 
State of New York, he lost all aspects of residence in this 
District and became thereafter a “nonresident” within the 
purview of the Financial Responsibility Act and for all 
other purposes. 

2. The Financial Responsibility Act, providing for sub¬ 
stituted service of process on nonresidents of the Dis¬ 
trict of Columbia, does not apply to one who was a 
resident of the District at the time of the acci 
who becomes a nonresident thereafter, but pric 
the time the action was instituted. 

As demonstrated in Section 1 of this argument, Jacoby 
was a resident of the District of Columbia at the tiipe of 
the accident on April 24, 1945, but became a nonresident 
during the month of January, 1946, and was such nonresi¬ 
dent at the time of this action was instituted on November 
18, 1947. 

This factual situation brings this case squarely within 
the holding of this Court in Wood v. White (1938), 68 App. 
D. C. 341, 97 F. 2d 646. In that case this Court held that the 
Financial Responsibility Act was in derogation of the Sub- 
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stantial common law rights of nonresidents and must be 
strictly construed, and did not apply to a defendant who, 
while a resident of the District, was involved in an automo¬ 
bile accident here, but who moved to Florida a few weeks 
thereafter and was a nonresident at the time suit was filed 
growing out of such accident, and reversed an order of the 
District Court sustaining demurrers to special pleas in. 
abatement disputing validity of process served on defend¬ 
ant by the substituted process procedure of the Financial 
Responsibility Act. Speaking for this Court, Mr. Justice 
Justin Miller stated: 

“ * * * Moreover, where a statute imposes a contractual 
obligation in derogation of the common law, and affects 
substantial rights, it cannot be extended by implica¬ 
tion to include persons who do not come within its 
terms, but instead must be strictly construed. The 
statute in this case does impose such an obligation and 
does affect substantial rights. Its language clearly 
reveals that it is the nonresident, and the nonresident 
only, who, by making use of the highways, signifies his 
agreement that substituted service may be made upon 
him, and that he does so only at the time he uses the 
highways and only by the act of operating a motor 
vehicle thereon.’’ 

This Court then cited with approval Kurland v. Chernobil, 
260 X. Y. 254,183 N. E. 380, and Suit v. Shailer, 18 F. Supp. 
568, supra, both of which cases are also exactly in point 
here. 

Wood v. White has been settled law in this District for 
over twelve years in defining the limitations of the Financial 
Responsibility Act and is dispositive of this case. 
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3. Appellant wholly failed to exercise the diligence re¬ 
quired of her under the provisions of the Financial 
Responsibility Act, or the due diligence which the law 
otherwise required of her in the prosecution of her 
suit. 

In the Counter-Statement of the Case, emphasis is placed 
upon the chronological order of events which appear from 
the record in this case, in order to correlate those events 
in point of time -with the two critical events, namely, the 
collision between Jacoby’s automobile and the street car of 
the Capital Transit Company on April 24, 1945, and th0 in¬ 
stitution of this action by appellant on November 18, 1^47, 
over two and a half years later. The delay in the filing of 
the suit until almost the end of the three year period of 
limitations is characteristic of the procrastination displayed 
by appellant or her counsel throughout the entire course of 
the case extending over three and a half years. It should be 
borne in mind that for eight and one half months after the 
accident, Jacoby continued a resident of the District of 
Columbia and was amenable to personal service of process 
within the District. He left the District in January, 1946, 
and it was over twenty two months later that appellant filed 
her suit. Seven more months elapsed before appellant Con¬ 
cluded to try to obtain service on Jacoby under the Financial 
Responsibility Act and caused summons to issue which was 
served on the Director of Traffic on August 23, 1948. the 
Act then provides that in order to conclude service on the 
nonresident: 

“That notice of such service and a copy of the prodess 
are forthivith sent by registered mail by the plaintiff 
or his attorney, to the defendant, and the defendant’s 
return receipt appended to the writ and entered with 
the declaration, or such notice of such service and a 
copy of the process may be served upon the defend¬ 
ant in the manner provided by section 13-108.” (Em¬ 
phasis supplied) (Title 40, Section 403, D. C. Code, 
1940). 
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This express provision of the Act was completely ignored 
by appellant, for not only did she not “forthwith” give 
notice to Jacoby of the service of the su mm ons on the Di¬ 
rector of Traffic, but she allowed seven more months to 
elapse before she gave him notice of the occurrence. It is 
difficult to see how the statutory requirement of notice 
“forthwith” can possibly be stretched to a period of seven 
months. The provision for notice “forthwith” under the 
Virginia statute, allowing substituted service on nonresi¬ 
dent motorists, has been construed to mean “with due dili¬ 
gence, under all the circumstances”, or “within a reason¬ 
able time”, or “with reasonable celerity or reasonable dis¬ 
patch, depending upon the facts and circumstances of the 
particular case”. Reynolds v. Dorrance (C. C. A. 4th Cir. 
1938), 94 F. 2d 184. No authority can be found even re¬ 
motely suggesting that such a “reasonable time” can ap¬ 
proach a delay of seven months. 

Taking up again the chronology of events, after this 
service was quashed by the District Court by its order of 
June 27, 1949, and its further order denying appellant’s 
motion to reconsider of October 10, 1949, appellant allowed 
eight more months to pass before taking her next step. For 
reasons best known to her counsel, and which defy logical 
analysis, appellant started all over again and without at¬ 
tempting to show any new fact or change of circumstances 
tried a second time to obtain service on Jacoby by the sub¬ 
stituted process procedure prescribed by the Financial Re¬ 
sponsibility Act, this time completing notice to Jacoby by 
registered mail on June 12, 1950, five years and two months 
after the accident. Again, the District Court quashed the 
service and the return thereon, its order of September 7, 
1950, being almost exactly the same in its language, and 
identical in its legal effect with the earlier order of June 
27, 1949, which concluded the first attempt. This time 
appellant appealed, and now suggests, as excuse for the 
further delay required by this manouvering, that the order 
of September 7, 1950, was the only final order, and hence 
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appealable order, entered, although a reading of the! two 
orders shows them to be identical in legal effect. 

As already pointed out, appellant has attempted to pro¬ 
ceed in disregard of the express statutory provisions which 
she has sought to invoke by neglecting to give the “forth¬ 
with” notice required, and has further failed to exercise 
ordinary and reasonable diligence in the prosecution of her 
case to a degree that this Court should properly conclude 
amounts to a discontinuance of her right of action as to 
Jacoby. The unexplained and unconscionable delays which 
appellant has permitted between each step she has taken 
over the more than six years that have now elapsed since 
this accident, brings this case within the holding of this 
Court in Parsons v. Hill, 15 App. D. C. 532, and this Court 
should declare a discontinuance of her further right of ac¬ 
tion as to Jacoby, who would now be seriously prejudiced 
in defending against a claim arising over six years agd. 

CONCLUSION. 

It is accordingly submitted that the order of the Dis trict 
Court of September 7, 1950, quashing service of summons 
on appellee and the return thereon, is clearly correct and 
should be affirmed, and a discontinuance declared as to any 
further right of action by appellant against appellee. 

Respectfully submitted, 

Charles E. Pledger, jr., 

Justin L. Edgerton, 

810 Washington Building. 
Washington 5, D. C. 

Attorneys for Appellee, 



